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While many different abortion expansion proposals have been offered in Albany over the past 10 

years, the 2017 version of the Reproductive Health Act (RHA) is the most extreme and objectionable 

of them all. Contrary to its benign title, the RHA’s loosening of existing legal protections undermines 

women’s health instead of protecting it. Furthermore, the RHA places religious liberty in jeopardy 

and callously ignores the rights and needs of infants born alive following attempted abortions.  Each 

of these flaws, standing alone, renders the bill unacceptable. Taken together, these flaws provide 

ample reason for fair-minded elected officials—regardless of their political affiliation or their 

overall perspective on abortion—to oppose this deeply misguided legislation.   

1. The RHA is an abortion expansion bill.   

Supporters of abortion often attempt to smooth away objections to proposals like the RHA by 

downplaying their impact. Language about “codifying Roe v. Wade” is typically used to reassure 

legislators and voters that various abortion proposals would not change the status quo, but would 

merely lend it added permanence. When it comes to the RHA, however, one point must be made 

abundantly clear: This bill goes far beyond Roe v. Wade. 

First, the RHA would expand abortion access in New York by empowering non-physicians to 

perform surgical abortions, including third-trimester abortions. Notably absent from the RHA is any 

justification for its proposal to empower non-physicians to perform surgical procedures on women 

and girls in New York, or any connection between that proposal and the promotion of women’s 

health. Allowing non-physicians to perform abortion procedures would display callous disregard 

for women’s health and safety.   

Second, the RHA would allow dangerous late-term abortions under a broad “health” exception. The 

RHA provides, in pertinent part, as follows: 

Reproductive Health Act  
(S.2796 – Krueger/A.1748 – Glick) 
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A health care practitioner licensed, certified, or authorized under title eight of the 

education law, acting within his or her lawful scope of practice, may perform an 

abortion when, according to the practitioner’s reasonable and good faith professional 

judgment based on the facts of the patient’s case: the patient is within twenty-four 

weeks from the commencement of pregnancy, or there is an absence of fetal viability, 

or the abortion is necessary to protect the patient’s life or health. 

Existing court decisions make it clear that “health” exceptions like the one contained in the RHA 

create a significant loophole.  Allowing late-term abortions based on a broad “health” exception 

effectively codifies the proposition that fully-formed infants may be aborted for any reason up until 

birth.1 The proposed legislation obscures and ignores the fact that it is never medically necessary to 

abort a viable unborn child based upon danger to a mother’s life or medical health. In such 

circumstances, the wiser and safer approach—both for a mother and an unborn child—is for the 

child to be delivered alive. Furthermore, an open-ended late-term health exception would invite 

late-term abortionists to set up shop in New York. 

For this reason, and for other reasons mentioned below, there can be no doubt that the Reproductive 

Health Act is an abortion expansion bill. 

2. The RHA displays reckless disregard for women’s health and safety.   

Merriam-Webster’s Dictionary defines “recklessness” to mean “marked by lack of proper caution:  

careless of consequences.”  The RHA fits this definition perfectly. 

In addition to allowing non-physicians to perform abortions and allowing late-term abortions under 

a broad “health” exception, the RHA would remove an important safeguard from existing law.   Public 

Health Law § 4164(a) provides that for abortions performed after the twentieth week of pregnancy, 

a second physician “shall be in attendance to take control of and to provide immediate medical care 

for any live birth that is the result of the abortion.”  The RHA would repeal Public Health Law § 4164 

in its entirety. How would this enhance women’s health?    

Also, the RHA contains no provisions regarding parental involvement in a minor’s decisions 

regarding abortion.  It is unconscionable that current New York law allows physicians to perform 

surgical abortions on minors without parental involvement.  It would be outrageous to amend 

existing law to allow non-physicians to perform abortions upon minors without parental 

involvement.  The State of New York recently banned the use of tanning beds by minors due to health 

and safety concerns.  An abortion has much more profound physical and mental health implications 

than does an artificial suntan.   

                                                             
1  On September 7, 2016, New York Attorney General Eric Schneiderman issued an opinion in which he 
creatively reinterpreted state law to allow third-trimester abortions under a broad “health” exception. (See 
https://ag.ny.gov/sites/default/files/abortion_opinion_2016-f1.pdf, last accessed January 17, 2017). 
According to Attorney General Eric Schneiderman’s opinion, a healthy and viable unborn baby may be legally 
aborted at any point during a pregnancy so long as a pregnant mother and her doctor can connect the abortion 
to the mother’s “health.” The RHA would expand upon Attorney General Schneiderman’s opinion by placing 
this broad “health” exception within New York’s statutes.  
 

https://ag.ny.gov/sites/default/files/abortion_opinion_2016-f1.pdfl
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It would be intolerable for New York law to treat the health and safety of women, girls, and unborn  

children in a reckless manner.  Unfortunately, that is exactly what the RHA would do. 

3. The RHA would rescind the existing legal rights of viable infants 

that are born alive following attempted abortions.   

The RHA would repeal Public Health Law § 4164, which contains important provisions relating to 

the rights of infants born alive following attempted abortions performed after 20 weeks’ gestation. 

Public Health Law § 4164(2) mandates that a viable infant born alive following an attempted 

abortion performed after 20 weeks’ gestation “shall be accorded immediate legal protection under 

the laws of the state of New York…” The proposed repeal of this statutory section would withdraw 

legal protection from such infants, opening the door to the appalling possibility that they could be 

denied treatment, discarded, or even put to death. This is a truly ghastly proposal, and it must be 

rejected by all persons of conscience. 

4. The RHA would place religious liberty in jeopardy.   

There is no level of conscience protection that could possibly make up for the many appalling defects 

contained within the RHA.  However, the fact that the bill contains no conscience protections 

whatsoever for pro-life hospitals or health care practitioners is an outrage. 

In past years, New Yorkers for Constitutional Freedoms objected to versions of the Reproductive 

Health Act that contained inadequate conscience protections for pro-life hospitals and health care 

practitioners. It appears that the sponsors of this bill have responded to that objection by removing 

those conscience protections altogether. Because of this, and because the RHA proclaims that “every 

individual possesses a fundamental right of privacy and equality with respect to their personal 

reproductive decisions,” the RHA could be construed to require faith-based hospitals to provide 

abortions or to risk loss of public funding or state licensure due to having infringed upon a 

“fundamental right.” This is both unnecessary and unacceptable. 

*** 

New Yorkers for Constitutional Freedoms respectfully calls upon Members of the Legislature 

to look beyond the shallow rhetoric offered in support of the Reproductive Health Act, to see 

the bill for what it truly is, and to vote against it.  


